argument is supported, in part, by characterizing states as bearers of dignitary interests. For example, in 2002, a majority of the Supreme Court proclaimed that " [t] he preeminent purpose of state sovereign immunity is to accord States the dignity that is consistent with their status as sovereign entities." 9 This turn to dignity as a justification for or as an explanation of state power within the United States is actually a return to an older conception of the sovereign. Monarchs were the sovereigns to whom dignity belonged in eras when ordinary persons were not due such respect and deference. 10 The personal authority and dignity of royalty prompted an elaborate code of interpersonal behavior, replete with rules dictating forms of address and limiting permissible interactions between monarchs and their subjects. I I As powers under the Fourteenth Amendment); Seminole Tribe v. Florida, 517 U.S. 44 (1996) (holding that Congress lacked power under the Indian Commerce Clause to abrogate the immunity of states from lawsuits brought pursuant to the Indian Gaming Regulatory Act). See generally JOHN T. NOONAN, JR., NARROWING THE NATION'S POWER: THE SUPREME COURT SIDES WITH THE STATES (2002) (analyzing and criticizing several of the recent decisions as legally and historically flawed).
As the Court has invigorated state sovereignty, it has also diminished the degree to which Indian tribes can make claims of sovereignty. Compare Nevada v. Hicks, 533 U.S. 353 (2001) (holding that tribal courts lacked authority to adjudicate a tribal member's claim that state officials had wrongfully entered the Shoshone reservation to conduct a search and that they were not courts of general jurisdiction), and Strate v. A-i Contractors, 520 U.S. 438 (1997) (holding that tribal jurisdiction did not reach a civil dispute of members with nonmembers), with Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 18 (1987) (recognizing tribal jurisdiction as a matter of comity and stating that alleged incompetence of tribal court is not among exceptions to exhaustion of remedies requirement), and Nat'l Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S. 845 (1985) (recognizing the exercise of federal jurisdiction as potentially impairing tribal court authority).
9. Fed. Mar. Comm'n v. S.C. State Ports Auth., 535 U.S. 743, 760 (2002) (holding that sovereign immunity protected states from adjudication at a federal agency responding to a private party's complaint of a violation of a federal statute regulating shipping); see also Alden v. Maine, 527 U.S. 706, 715 (1999) (commenting that " [t] he generation that designed and adopted our federal system considered immunity from private suits central to sovereign dignity"); Idaho v. Coeur d'Alene Tribe, 521 U.S. 261, 268 (1997) (stating that "the dignity and respect afforded a State, which the immunity is designed to protect, are placed in jeopardy" by private suits in federal courts, regardless of the basis of federal courts' jurisdiction); Seminole Tribe, 517 U.S. at 58 (suggesting that a purpose of the Eleventh Amendment, in addition to protecting state treasuries, is to prevent states from the indignity of being subject to private suits); P.R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993) (permitting states to appeal the denial of sovereign immunity defenses to ensure "that the States' dignitary interests can be fully vindicated").
10. See DON HERZOG, HAPPY SLAVES 39-71 (1989) (examining the transformations from the 1530s to the 1690s in England and the obedience due to the monarchy, linked to the mastery of God); Michael J. Meyer, Introduction to THE CONSTITUTION OF RIGHTS: HUMAN DIGNITY AND AMERICAN VALUES 1, 4-5 (Michael J. Meyer & William A. Parent eds., 1992) (discussing the revolutionary challenges that the French and American commitment to rights posed to Burkean assumptions that dignity was what commoners lacked, because they had "no rank").
11. HERZOG, supra note 10, at 52-57 (detailing which ranks could wear what fabrics and in whose presence hats had to be removed).
Justice Stevens has explained, "in a society where noble birth can justify preferential treatment, it might have been unseemly to allow a commoner to hale the monarch into court." 12 Dignity took a radical turn in the centuries that followed, as it became a quintessentially personal trait of all human beings and a marker of equality. Twentieth century human rights law embodies these premises through proclamations and agreements committing governments to respecting the dignity of all people. 13 Further, during the last several decades, collectives of marginalized persons began to assert a legal right to recognition as statusholding, self-determining nations or as collective rightsholders within either a larger or another polity.
14 These groups are sovereigns of a different sort, sometimes located on land controlled by other polities asserting authority.
12. Seminole Tribe, 517 U.S. at 96 (Stevens., J., dissenting). ("Considering that the Universal Declaration of Human Rights proclaims that all human beings are born free and equal in dignity and rights and that everyone is entitled to all the rights and freedoms... without distinction of any kind, in particular as to race, colour or national origin"); CEDAW, supra note 3, pmbl. ("Noting that the Charter of the United Nations reaffirms faith in fundamental human rights, in the dignity and worth of the human person and in the equal rights of man and woman"). See generally Louis Henkin, Human Dignity and Constitutional Rights, in THE CONSTITUTION OF RIGHTS, supra note 10, at 210, 211-12. 14. See, e.g., Charter of the Assembly of First Nations pmbl. (2002) (Canada) (identifying the reaffirmation of "dignity and worth" as one of its goals and calling for "recognition and respect for their mutual sovereign equality") [ [Vol. 55:1921
The emergence during the twentieth century of dignity as a right of individuals and the rejection of prior practices of colonization and discrimination against racialized and ethnic groups impose constraints on sovereignty 15 that illuminate the dynamic nature of the content of sovereignty.
1 6 So do innovations in technology, enabling global markets, making security dependent on cooperation, and diminishing the saliency of geography. 7 Some argue that such developments (or democracy itself) undermine the utility and intelligibility of sovereignty, diminished in the wake of growing economic, political, and environmental interdependencies.1 8 We think it useful to focus instead on sovereignty's plasticity, no longer signaling total power nor predicated only on physical boundaries but continuing to mark significant amounts of authority and status. Whatever prerogatives governments once had, they cannot-as a legal matter (see human rights law) and as a political matter (see preemptive military strikes beyond one's national borders)-treat human 15 . See, e.g., ANAYA, supra note 14, at 129-84 (analyzing various implementing procedures for the provision of remedial and affirmative measures that recognize rights of indigenous peoples to land, social welfare programs, and self-governance); KYMLICKA, supra note 14, at 173-95 (arguing that national life can accommodate multiple allegiances with attention paid to equality within and among groups); AvISHAI MARGALIT, THE DECENT SOCIETY 173-76, 180-86 (Naomi Goldblum trans., 1996) (discussing the presence of subgroups within a polity with their own forms of life and the obligations of "a decent society" not to denigrate them, and to encompass groups with "competing and not merely incompatible forms of life").
16. For example, the Draft Declaration claims forms of sovereignty that can be layered or interwoven with other holders of power. See, e.g., Draft Declaration on the Rights of Indigenous Peoples art. 4, U.N. ESCOR, 46th Sess., U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1 (1994) ("Indigenous peoples have the right to maintain and strengthen their distinct political, economic, social and cultural characteristics, as well as their legal systems, while retaining their rights to participate fully, if they so choose, in the political, economic, social and cultural life of the State."). Garcia, 1985 SuP. CT. REV. 341 (arguing that sovereignty had no meaning as a legal concept); see also HERZOG, supra note 10, at 77-80 (offering the phrase "masterless men" to underscore how social ordering changed with the rise of consent theory); id. at 215-47 (affirming yet questioning theories of consent). A somewhat different argument is that formal attributes associated with sovereignty-such as territorial rights, recognition, control, and autonomy-are regularly compromised by nations claiming to be sovereign. See KRASNER, supra note 1, at 237. beings with utter disregard and assert sovereignty as an absolute defense to their actions. The rise of dignity (inter alia) has changed the meaning of sovereignty.
Given the nesting of dignity in personhood, the Supreme Court's insistence on attributing dignity to states is seen by some as either obnoxious or disingenuous. Objections arise from the anthropomorphism in general, 19 and more specifically, from the association of this particular attribute with the state. 20 One argument runs that, even if certain aspects of personality can properly be associated with governmental entities, dignity is not the kind of attribute states ought-as a philosophical, a political, or a legal matter-to claim. Another is that the use of the term dignity in such contexts has no real analytic purchase and deserves no attention in its own right.
We think that the turn to dignity in sovereignty discussions ought neither to be dismissed nor embraced without puzzling about its deployment as the twenty-first century begins. In this Article, we explore the role that the term dignity plays in U.S. constitutional law. Specifically, we have scanned 200 years of decisionmaking by the United States Supreme Court to learn when, where, and why the word has been used. That excavation in turn yields several insights.
First, the word dignity was not used in reference to personal constitutional rights in the Supreme Court's jurisprudence until the 1940s in the wake of World War 11,21 when legal and political commentary around the world turned to the term dignity to identify rights of personhood. In such correlation, we identify causation. Without citation or reference to "foreign" sources, the Supreme Court has, since World War 11 and the Universal Declaration of Human Rights, embedded the term dignity into the U.S. Constitution. 22 As we explain below, dignity talk in the law of the United States is an example of how U.S. law is influenced by the norms of other nations, by transnational experiences, and by international legal documents.
Second, we argue that the Supreme Court's reinvigoration of doctrines of internal sovereignty by endowing states with dignity is driven in part by anxiety occasioned by the very permeability of our legal system. Repeatedly during the twentieth century, those focused on shoring up the external sovereignty of the United States have relied on claims that the internal sovereignty of this federation requires that the United States limit its involvement with Fourth, we believe that as a legal matter, dignity ought not to be reserved exclusively to individuals. Through an analysis of the "caselaw of dignity," we have found many examples of the utility of institutional dignity, enabling a fledgling organization-be it a court or a nation-to function. 25 This form of dignity, akin to the Chayesian concept of sovereignty, 26 entails the idea of an individual or an entity having the capacity to function, to be able (as an instrumental matter) to accomplish something in the world. For clarity, we speak of the dignity accorded to nonhumans as role-dignity, by which we mean that respect is accorded to an entity in order to enable that entity to produce something of value to persons or groups. In contrast, the dignity of people can have instrumental utility but is not justified solely in reference to what other goods it produces but rather as something that inheres in personhood.
27
Fifth, and finally, as we will elaborate, 28 legal recognition of institutional role dignity ought to have a narrower ambit than legal recognition of individual dignity. To endorse an entity's claim to role-dignity requires a contextual evaluation of the purposes for which the dignity claim is made and an assessment of the relative power of the entity claiming this attribute. Specifically, because of revised understandings of the import of human dignity, law ought not to rely on institutional role-dignity to permit an entity to avoid accounting for its behavior towards individuals. Because "[s]overeignty, in the end, is status," '29 requiring sovereigns to account for actions through orderly dialogue between individuals, entities, and governments ought not be understood to be an insult to status. Rather than being conceived to be insulting or humiliating, the very practice of adjudication should be seen as a form of recognition of the status of democratic sovereigns, committed to renewing their authority through processes of communication and mutual consent.
Our approach eliminates a claim of role-dignity as a justification for sovereign immunity. Taken further, it could also be used to abolish sovereign immunity to the extent it exempts sovereigns from explaining their conduct. This approach comports empirically with the increasing willingness of democratic governments (including states within the United States, the federal government and other nations within their own boundaries and in transnational legal institutions) to submit to legal processes.
30
Our argument does not, however, require sovereigns to provide remedies for all forms of misbehavior or to appear at all times and places to respond. Accommodations to respect institutional role-dignity and to facilitate governance may be crafted, for example, by courts limiting the kinds of remedies to be imposed or by shaping special formats for adjudication of disputes involving states. Further, we recognize that the endurance of states within the United States and of nation states around the world is not a happenstance of terrain.
Rather, it is an artifact of constitutional text, institutional interaction, and political practice.
Thus, our approach does not ignore the needs of states to shore up institutional role-dignity. Other means-legal and political-enable states within federations and nations to obtain and to retain authority. Examples in U.S. law include the "equal footing doctrine" of states and limitations on federal deployment of state actors through anticommandeering principles. Other federations use different mechanisms, evidencing the ability of legal systems to devise (and disagree about) mechanisms that enable authority.
What legal systems ought not to do is to identify as an insult or injury the fact that a government has an obligation to explain its action to citizens or to other governments.
Democratic commitments to human dignity require sovereigns to account in appropriate times and places for their behavior. That accounting is in fact an aspect of the role-dignity of such governments for it marks the fact of their authority and their power to affect humans-often times generatively but sometimes harmfully. person's identity and an acknowledgment of an individual's connection to others as a part of a community. 37 Whether it is dignity or the expressions of dignity that vary by culture is also contested, with some critics arguing that liberal Western democracies have erred in assuming that a particular version of dignity (often linked to autonomy) is universal. 3 8 That discussion suggests that claims for dignity can be deployed for political purposes-for example, that liberalism's use of dignity (as well as a cluster of related individual rights) is a mechanism for expanding ideologies associated with particular nations. 39 Whether dignity has a gender is another question. A stress on dignity as "self-control," predicated on claims to autonomy, 40 ascribes to dignity characteristics of individuality at odds with certain feminist arguments that persons are situated and interrelational actors, 4 1 deriving strength and dignity from their ability to imbue themselves and others with the capacity to flourish. 42 Moreover, what constitutes a dignitary harm is plainly altered when injuries to women are in foCUS. 43 For example, in 1977, through additions to the Geneva Conventions, international humanitarian law prohibited "outrages upon personal dignity, in particular humiliating and degrading treatment, enforced prostitution and any form of indecent assault." 44 More recently, the Rome Statute setting forth the jurisdiction of the International Criminal Court included "rape, sexual slavery, enforced prosecution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity" in its detailing of "crimes against humanity."
45
Such positive enactments reflect feminist efforts to gain recognition of injuries to dignity specially suffered by women. 46 Turning to dignity's relationship to legal rights, to sovereignty, and to political theory, dignity is sometimes understood as a source of rights, a predicate condition to exercising other rights, and/or an artifact of rights.
47
Nations are sometimes argued to be the mechanism for protecting human dignity, 48 and other times seen as the principal threat to dignity. 57. MONT. CONST. art. 11, § 4. According to Jackson, the Constitution was drafted in the 1970s, and both the Puerto Rican and German constitutions were sources for this phrase. The Louisiana Constitution of 1974 has a textual header that refers to a "Right to Individual Dignity," LA. CONST. § 3, but does not refer to dignity in the text. Jackson, supra note 56 (manuscript at 7-10 & n.20, on file with authors). responsive to the practical and political import of globalization. 62 The law of dignity dovetails with a range of political theories of the changing relations between states and their citizenry and the obligations of political actors more generally. For functioning democracies, all participants must partake in conversation, accounting for their actions and views in order to legitimate them.
BASIC LAW: HUMAN DIGNITY AND

63
Of course, while many countries and transnational accords use the same term, the nuances and valence in different languages, let alone legal systems, are important sources of difference.
64
On the other hand, as more constitutional democracies join together in transnational agreements using the term and exchange views on dignity by issuing opinions examining how the deployment and meaning of the term differs or overlaps, a shared understanding can develop of what the term dignity entails.
III. BRINGING THE TERM DIGNITY INTO UNITED STATES SUPREME COURT LAW
We turn now to the jurisprudence of the United States Supreme Court. With search engines enabled by computers, we have been able to learn when and where the term dignity has been used. The word "dignity" can be foundthrough databased searches-some 900 times in Supreme Court decisions since 1789. According to the Supreme Court, individuals, 65 institutions, 68 personages such as judges, 69 the flag, 70 and even God 7 have dignity interests. But over the course of Supreme Court elaboration, the focus has shifted from institutions to persons. During the eighteenth and nineteenth centuries, the Supreme Court mentioned the word "dignity" only in terms of entities such as sovereigns and courts. Moving forward to the twentieth century (when about two thirds of the Court's decisions that use the term "dignity" were written), the word becomes linked to persons. It was not until the 1940s-the decade of World War II and the Universal Declaration of Human Rights-that the Court embraced dignity as something possessed by individuals. Since then, the Court has embedded the term dignity in interpretations of the U.S. Constitution.
A. Dignity and the Bill of Rights
As Gerald Neuman has detailed, the concept of dignity can be found throughout the history of American constitutional law. 72 In contrast, the word itself became a part of the vocabulary of constitutional rights only during the last sixty years. In 1942, Felix Frankfurter used the term "dignity" to describe the purposes of the Bill of Rights. 73 The following year (1943), writing for the Court, Justice Frankfurter explained the rationale for the requirement that arrested persons be promptly taken before a committing authority. As he explained, "[a] democratic society, in which respect for the dignity of all men is central, naturally guards against the misuse of the law enforcement process. '74 Since the 1940s, we find dignity mentioned in relation to the Eighth Amendment prohibition on cruel and unusual punishment; the Fourth Amendment protection against unlawful searches and seizures; the Fourteenth and Fifteenth Amendment rights to be free from discrimination, and the Ninth and Fourteenth Amendment rights to make one's own decisions on procreation.
For example, the concept of dignity as a personal attribute of humans has become central to elaborating the meaning of the Eighth Amendment. As Human dignity is likewise a feature of twentieth century Fourth Amendment jurisprudence. The idea that searches of persons by state officials are assaultive to human dignity can be found in case law before World War II, when efforts to enforce Prohibition prompted concerns about subjecting persons to indignities. 81 In the 1940s, Justice Jackson, dissenting, used the language of dignity to explain a Fourth Amendment interest in the privacy of the home. 82 In 1966, in Schmerber v. California, the Court pronounced that the "overriding function of the Fourth Amendment is to protect personal privacy and dignity against unwarranted intrusion by the State, '83 and in 1969 that approach animated a majority decision invalidating a search. 84 In addition, over the past decades, the harms of discrimination came to be couched in the language of dignity. ( holding that it would be "intolerable and unreasonable if a prohibition agent were authorized to stop every automobile on the chance of finding liquor, and thus subject all persons lawfully using the highways to the inconvenience and indignity of such a search"). This approach can be found in more recent case law as well. See Bond v. United States, 529 U.S. 334, 337 (2000) (holding that the physical manipulation of a passenger's carry-on baggage amounted to an illegal search, and recognizing the indignity of physically invasive inspections); Terry v. Ohio, 392 U.S. 1, 16-17 (1968) (stating that a "careful [tactile] exploration of the outer surfaces of a person's clothing all over his or her body" is a "serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment, and is not to be undertaken lightly").
82. Harris v. United States, 331 U.S. 145, 198 (1947) (Jackson, J., dissenting) (objecting to a general warrant authorizing a search and arguing for oversight by a disinterested magistrate of the scope and propriety of searches and that such a limitation was "not too great a price to pay for that decent privacy of home, papers and effects which is indispensable to individual dignity and self respect").
83. 384 U.S. 757, 767 (1966) (holding, however, that the concern about dignity did not preclude the coercive taking of blood of a criminal defendant accused of driving while intoxicated); see also Wyoming v. Houghton, 526 U.S. 295, 303 (1999) (discussing the differing "degree of intrusiveness upon personal privacy and indeed even upon personal dignity" of searches depending on where one is).
84. Chimel v. California, 395 U.S. 752 (1969) (holding that a warrantless search of a criminal burglary defendant's entire house was unreasonable, violating the Fourth Amendment).
85. 379 U.S. 241, 291 (1965) (Goldberg, J., concurring) (noting that it was borrowing the phrase from the Senate Commerce Committee's report on the bill); see also Korematsu discriminatory stereotyping of women as denigrating an individual's "dignity."
86 Similarly, Fourteenth Amendment rights to make decisions about reproduction have been described in terms of dignity: "These matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment. '87 As this catalogue suggests, as a theoretical matter, the term dignity is doing different kinds of work. In some contexts, such as the abortion and discrimination cases, dignity is invoked in relationship to personal autonomy. 88 Understood through the lens of the Fourth and the Eighth Amendments, dignity stands for the inviolability of persons from intrusions by the state. Because the term dignity is usually deployed in conjunction with claims of individual rights to privacy, autonomy, liberty, and equality under the First, Fourth, Fourteenth, and Fifteenth Amendments, some might argue that dignity itself has no independent content. Rather (and here akin to arguments that privacy is not a distinct concept but derives from and is a form of autonomy 89 ), the argument v. United States, 323 U.S. 214, 240 (1945) (Murphy, J., dissenting) (objecting to the Court's upholding of an order prohibiting persons of Japanese ancestry from leaving specified areas and commenting that such reliance on a person's ancestry was adopting "one of the cruelest of the rationales used by our enemies to destroy the dignity of the individual and to encourage and open the door to discriminatory actions against other minority groups in the passions of tomorrow" person's dignity and worth" by judging the person "by ancestry instead of by his or her own merit and essential qualities," which was inconsistent with the "respect based on the unique personality each of us possesses, a respect the Constitution itself secures in its concern for persons and citizens").
Discrimination has also been understood to impose "indignities." See, e.g., Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 532 (1979) (identifying segregation and forcing black students to sit in the back of the room as "indignities"); Jones v. Alfred H. Mayer Co., 392 U.S. 409, 446 (1968) (upholding under the Thirteenth Amendment a statute prohibiting discrimination in the sale of property and acknowledging the indignity and violence to which Negroes were subjected during slavery would be that, were dignity not a part of the vocabulary, little would be lost. Alternatively, one might argue that the many uses of dignity demand elaboration of the varied content, making plain that a single term does not suffice.
We share the concern about vagueness. But the turn to dignity in U.S. constitutional law represents an effort in legal doctrine to capture an added dimension of harm that a particular event threatens. 90 Dignity as a legal premise underscores that the physical and mental boundaries of a person are entitled to some recognition atop prohibitions against assault and coercion. In this sense, dignity can sometimes be understood in instrumental terms, as a means of highlighting the depth of another form of harm. But in other instances, personal interests in dignity have a distinct place, constraining governmental actions, even when potentially useful. 9 1 To underscore the idea of dignity as a distinct form of legal injury, we used the phrase "adding insult to injury" in the title of this Article. Moreover, as this brief survey evidences, in U.S. law, the constitutional properties of personhood denoted by dignity were not so labeled until the 1940s. 9 2 Many of the concepts entailed were a part of our constitutional jurisprudence before then. 93 But the term was not. Why did the language shift? The words changed as many persons (both outside the United States and within) used the language of dignity to decry the harms inflicted by Nazi Germany and Stalinism. The Universal Declaration of Human Rights centered its proclamation on that word, and lawmakers in many countries followed suit. 96 In the Atkins decision, the debate about using non-U.S. law was noted only by way of a comment in a footnote that the "national consensus" against execution of the mentally ill comported with views of the "world community." 97 In contrast, both the dissent by the Chief Justice (joined by Justices Scalia and Thomas) and the dissent by Justice Scalia (joined by the Chief Justice and Justice Thomas) objected to the mention of views of other countries. 98 As Justice Scalia put it, "thankfully," the views of other nations were not "always those of our people," and the views of other nations, "however enlightened the Justices of this Court may think them to be, cannot be imposed upon Americans through the Constitution." 99 We disagree. 98. Id. at 324-25, 328 (Rehnquist, C.J., dissenting) (arguing that he failed to see "how the views of other countries regarding the punishment of their citizens" was relevant to the decision and that "international opinion" was not a "well-established objective indicator" of contemporary values); id. at 347 (Scalia, J., dissenting) (arguing that views of "members of the so-called 'world community' were not relevant).
99. We are not arguing that U.S. law would be the same were the Constitution to name that value explicitly or were the United States Supreme Court to embrace openly non-U.S. sources and to engage in a frank dialogue on their effect on national norm development and application.
10 6 As Aharon Barak, 828-37 (1987) . That essay analyzed distinctions between continental and Anglo-American traditions, which are substantial, whereas here we are arguing for overlapping work and increasing discursive interactions generating a common "judicial space" that permits distinctions by situating jurists within distinct legal systems but also has permeability across differing juridical cultures. 107. Barak, supra note 91, at 45; see also Ullrich, supra note 35, pts. IV, V (comparing the differences between the development of German law, with an express textual commitment to dignity, and Canadian law, lacking such textual basis). own role in transnational legal jurisprudence. 10 8 What we are arguing is that, despite the lack of citations to the constitutions, case law, or views of other nations, the United States Supreme Court is unavoidably affected by transnational political and legal norms, and so affected, the Court has changed the content of U.S. constitutional law to name dignity as a distinct and core value. 1 09
B. Dignity and the Functional Capacity of Institutions
A second aspect of our empirical quest was to understand the law of dignity in Supreme Court jurisprudence as it relates to institutions. When doing this work (and not so bedazzled by word searches as to ignore the ideas entailed), we considered the deployment of both the terms dignity and indignity. We learned that throughout its history, the United States Supreme Court has ascribed the harms of indignities to institutions (as well as to individuals 1 10) and insisted on the dignity of entities, often linking that dignity to order, peace, security, and authority.
For example, the first usage we located of the word "indignity" came in 1821, in a case about whether the House of Representatives had the power to impose contempt on a member who failed to appear. 11 ' The Court held that the House had contempt power over its members, for otherwise it would be left "exposed to every indignity." 112 Were members able to come and go as they pleased, the House could not fulfill its obligation to govern. Case law also repeatedly referred to "the dignity of debts," asserting both the legitimacy of the obligation to pay and the power of courts to enforce the law. 11 3 Similarly, 108 . See L'Heureux-Dub6, supra note 103, at 24-31 (discussing dialogic exchanges among constitutional courts in other countries and the declining influence of American law as the Rehnquist Court declines to participate).
109. In Molire's terms, we have been "speaking prose" all along. MOLItRE, LE BOURGEOIs GENTILHOMME 37 (M. Levi ed., 1917) ("Par my foi, il y a plus de quarante ans que je dis de la prose sans que je'n susse rien.") (roughly translated as, "My goodness, I've been talking prose for over forty years and never knew it.").
110. See, e.g., Rowe v. United States, 164 U.S. 546, 554-55 (1896) (reversing a conviction of a Cherokee for the murder of a white man by finding that jury instructions were inadequate to explain that the deceased had subjected the Cherokee to "the indignity of a personal insult" and thus had provided the "first real provocation").
111. Similarly, the dual sovereignty exception to double jeopardy (permitting both the United States and states to pursue the same defendant for the same offence) has been justified on role-dignity grounds. As the Court has explained, "[w]hen a defendant in a single act violates the 'peace and dignity' of two sovereigns by breaking the laws of each, he has committed two distinct ,offences."' 119 Dignity is also linked to national security in a handful of early cases that address the interaction of nations. 120 For example, in the 1822 case of The
114.
See, e.g., Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574 (1999) (discussing the question of the order in which courts ought to decide objections to their jurisdiction based on personal and subject matter jurisdiction by referring to the "dignity of state courts"); Pounders v. Watson, 521 U.S. 982, 988 (1997) (upholding the power to punish contempt summarily when necessary to vindicate "the court's dignity and authority") (quoting Cooke v. United States, 267 U.S. 517, 534 (1925)). Cooke, a decision by Chief Justice Taft, explained the importance of the power of judges to "act instantly to suppress disturbance or violence or physical obstruction or disrespect to the court, when occurring in open court" as a means of preserving the "order in the courtroom for the proper conduct of business." 267 U.S. at 534.
115. See, e.g., United States v. Will, 449 U.S. 200, 219 (1980) (discussing disqualification requirements and judicial independence, and explaining that English legislation in the eighteenth century, protecting judicial salaries, was "designed 'to maintain both the dignity and independence of the judges' (citing 1 WILLIAM BLACKSTONE, COMMENTARIES *267)); Ex Parte Milligan, 71 U.S. (4 Wall.) 2, 39 (1866) (debating the jurisdiction of military tribunals, of congressional authority in times of war, and referring to the "dignity and independence of the judges").
116. 120. Of eight cases mentioning security and dignity, the first four, all decided in the early 1800s, referred to the security and dignity of nations. In the twentieth century, the phrase was sometimes used in connection with an individual's interest in inviolability. For example, in Miranda v. Arizona, 384 U.S. 436, 479 (1966), the Supreme Court, relying in part on "decency, security, and liberty," id at 479, held that the Fifth Amendment privilege against self-incrimination required that certain warnings be given to the accused. In contrast, Justice White's dissenting opinion invoked the "security and dignity" of potential crime Santissima Trinidad, the Court relied on the security and dignity interests of the United States to uphold its right to remain neutral. 12 1 This approach builds on a historically common usage of dignity in international law to underscore the inviolability of nation states. 122 Countries, as sovereign within their territorial borders, relied on a cluster of claims mingling sovereignty, autonomy, and dignity to exercise power over those within and to choose who, outside their boundaries, could enter.
When the Court attributed dignity to this variety of legal entities and personages (nations, courts, judges, legislatures, offices, judgments, processes), it did so to enable their institutional functions and authority. Legitimacy was contested, and "dignity" did the work of shoring up the institution to provide it with the capacity to do its work.
Through reading this case law, we identified the concept of role-dignity, based on functional needs inhering in a role. The House of Representatives cannot govern without its members' participation. Criminal acts can be cast in the terms of an assault on a sovereign's dignity, undermining its ability to maintain law and order. Courts cannot control proceedings without the authority to limit participants' speech. Debts will not be paid unless the obligation to do so is respected. Nations cannot determine how to protect their security if they cannot decide whether or not to be neutral. Dignity serves an instrumental aim, enabling an entity to accomplish specific goals.
Should we find it distasteful to talk about dignity in these institutional settings? An easy answer might be that, given the rise in the twentieth century of an understanding of dignity as essential to persons, it is best protected by reserving it exclusively for persons. But that approach fails to appreciate another set of twentieth century concerns, about harms suffered collectively by peoples when they are not recognized as having the status or the' power to determine their own futures.
Indigenous peoples, such as the First Nations in Canada and Indian Tribes in the United States, have demanded recognition through collective rights to sovereignty. Dignity has become an important feature of the vocabulary of those claims for political recognition. For example, the Draft Declaration on the Rights of Indigenous Peoples begins by "affirming that indigenous peoples are equal in dignity and rights to all other peoples." 123 These interests are victims, as he worried that the new rule would interfere with apprehension of criminals. Id.
at 540 (White, J., dissenting).
121. 20 U.S. (7 Wheat.) 283, 351-52 (1822) ("Whilst a neutral yields to other nations the unobstructed exercise of their sovereign or belligerent rights, her own dignity and security require of her the vindication of her own neutrality, and of her sovereign right to remain the peaceable and impartial spectator of the war."). The development of a norm of collective rights to dignity and equality among people of various races and cultures is ongoing. 126 Its fruition requires recognition of such collectives, previously ignored as political and cultural communities. The resort to the language of role-dignity serves to make a claim for marginalized groups akin to that made for individuals. Because such groups have suffered distinct injuries to their status and because they desire to be understood as bearers of identity and as players in international relations, the language of role-dignity has utility. 1 27 Not only is the failure to recognize them harmful to their pursuit of a collective identity but their collective identity protects the personal dignity of individual members and gives voice to shared aspirations. 128 One parochial example helps to underscore the continuing value of institutional role-dignity. The power of Indian tribes in the United States is contested, and a good many decisions address the question of whether federal courts ought to intervene to divest tribal courts of jurisdiction over nontribal members. 129 Similarly, many decisions address federal power to divest state courts of jurisdiction. What terms should that discourse take? Each system could speak of the other in terms that acknowledge the role of the other, even as one may have the power to trump the other. When federal courts decide whether or not to intervene or to review state court proceedings, the discussions are typically respectful of the state court proceedings, even when disagreeing with and altering outcomes. 130 In contrast, some federal court discussions of tribal courts are less solicitous of the other system's role-dignity. For example, when one U.S. federal district court refused to cede jurisdiction to a tribal court, the judge described the tribal court's proceeding as a "kangaroo" court.131
Return to the early Supreme Court case law on the dignity of institutions to remember what now may seem hard to imagine: The United States was a fledgling newcomer, marginal vis-a-vis countries such as England (from which it rebelled) and vis-d-vis states, such as New York (which predated its How is it possible that a government half supplied and always necessitous, can fulfil the purposes of its institution-can provide for the security of-advance the prosperity-or support the reputation of the commonwealth? How can it ever possess either energy or stability, dignity or credit, confidence at home or respectability abroad? 132. THE FEDERALIST No. 30 (Alexander Hamilton) (addressing in general the need for sources of revenue for the federal government and arguing "that there must be interwoven in the frame of the government, a general power of taxation in one shape or another").
In general, The Federalist papers do not use the language of dignity very often, but when they do, the reference is to that of institutions. See, e.g., THE FEDERALIST No. 6, at 28, 35 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (referring to the "extreme depression to which our national dignity and credit have sunk"); THE FEDERALIST No. 46, at 315, 318 (James Madison) (Jacob E. Cooke ed., 1961) (arguing that state legislatures had not been broad in their concerns and "if they do not sufficiently enlarge their policy to embrace the collective welfare of their particular State, how can it be imaged, that they will make the aggregate prosperity of the Union, and the dignity and respectability of its government, the objects of their affections and consultations?"); THE FEDERALIST No. 58, at 391, 395 (James Madison) (Jacob E. Cooke ed., 1961) (discussing the "house of representatives" and arguing that "[tihose who represent the dignity of their country in the eyes of other nations, will be particularly sensible to every prospect of public danger").
Turning to the dignity of officialdom, we found a reference to the dignity of the office of the Presidency. Reliance then on the language of role-dignity was an effort to invent the nation's authority to enforce boundaries, pursue debtors, and protect law and order, just as First Nations and indigenous peoples today turn to the concept of dignity to claim political capital. Role-dignity can be appropriately invoked in such contexts, as institutions hope to gain recognition of their powers.
C. Role-Dignity and Immunity from Suit
How does immunity from litigation fit within the understanding of roledignity that we have developed? Immunity from suit excuses a potential defendant from having to account for its actions and precludes an adjudicator from reaching the merits of a claim. As a legal concept, immunity is distinct from liability and remedies. 133 For example, a court could find that a sovereign is not immune from suit but nevertheless conclude that, because of the fact of sovereignty, no liability attaches or certain forms of remedies (punitive damages for example) are not appropriate to award. 134 The common law of immunity (developed in this country for judges, 135 prosecutors, 136 Presidents, 137 and other executive officials 138 ) is justified by the need for a (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (arguing against a short term of office for judges because "it would have a tendency to throw the administration of justice into hands less able, and less well qualified to conduct it with utility and dignity"). Further, in support of the need for a Supreme Court with specified jurisdiction, Hamilton argued that "[i]n cases in which a state might happen to be a party, it would ill suit its dignity to be turned over to an inferior tribunal." THE FEDERALIST No. 81, at 541, 549 (Alexander Hamilton) (Jacob E. Cooke ed., 1961). Only in the opening pages did we find an instance-in The Federalist No. i-in which the word dignity is used in reference to persons. Publius argued to "the people of the State of New York" to adopt the Constitution, for it was "in your interest to adopt [the Constitution.] I am convinced that this is the safest course for your liberty, your dignity, and your happiness." THE FEDERALIST No. 1, at 3, 6 (Alexander Hamilton) (Jacob E. Cooke ed., 1961).
133. For example, in Davis v. Passman, the Court held that the plaintiff had stated a cause of action, implied from the Fifth Amendment of the Constitution, against a congressman who had allegedly discriminated against her because she was a woman, but that a separate question, not resolved, was his immunity from suit under the Speech or Debate Clause of the Constitution. 442 U.S. 228, 236 (1979).
134. See, e.g., City of Newport v. Fact Concerts, Inc., 453 U.S. 247, 258-71 (1981) (holding, as a matter of statutory interpretation, that punitive damages could not be obtained from a city for a violation of § 1983).
135. Stump v. Sparkman, 435 U.S. 349 (1978) (holding a judge immune from a suit challenging his decision to enter an ex parte order of sterilization of a fifteen year old girl).
136. Imbler v. Pachtman, 424 U.S. 409 (1976) (holding that prosecutors could not be sued for damages for putting on testimony they knew to be untrue).
137. Nixon v. Fitzgerald, 457 U.S. 731 (1982) (precluding damage actions against the President for actions taken while in office).
138. Harlow v. Fitzgerald, 457 U.S. 800 (1982); Scheuer v. Rhodes, 416 U.S. 232 (1974) (both explaining the concept of official immunity, focused on whether a government defendant, holding a particular role, to accomplish that job free from fear of subsequent litigation that (goes the theory) would chill the defendant in the performance of public duties. 139 Common law immunities for private parties, such as clergy, have a similar basis, whereas common law immunities for family members are usually described as protecting a certain form of relationship from state oversight.140
Defendant states (as a matter of internal sovereignty) and defendant nations (as a matter of external sovereignty) have argued their immunity from suit. Sometimes, that immunity claim is couched in the language of dignity.' 4 1 On several occasions, the United States Supreme Court has addressed the relevance of dignity to an exemption for sovereigns from responding to the merits of lawsuits. An early and famous iteration, in 1793, is Chisholm v. Georgia, 142 which permitted Georgia to be sued in assumpsit by a resident of South Carolina seeking to recoup debts owed. That decision was the first occasion upon which the Court considered whether states could be sued by private parties. Most of the Justices, writing separately, rejected the notion that states' dignitary interests barred such suits seeking repayment of money.
143
For Chief Justice Jay 144 and for Justice Wilson, 145 the question of sovereignty and dignity prompted consideration of the status relationships within the new Republic. With the backdrop of a parliamentary monarchy, the Chief Justice detailed the differences between "feudal sovereignties and Governments founded on compacts."' 146 In a feudal system, "Princes have personal powers, dignities, and pre-eminences,"' 147 whereas in this compact, rulers acted as officials but, apart from those duties, had no special status vis-Aofficial knew or should have known that actions would deprive a person of his or her federally protected rights). 141. See infra notes 166-78. The early references have historical grounding. As Meyer explains, the term dignity was often used to refer to the status of eminent persons or to the state. Meyer, supra note 10, at 6 (citing references in The Federalist papers to the dignity of the state). Further, as both Lee and Smith detail, international relations focused on the dignity and autonomy of nations. Lee, supra note 122, at 1034; Smith, supra note 122.
142. 2 U.S. (2 Dall.) 419 (1793). 143. Justice Iredell, writing a dissenting opinion, acknowledged that the question was one of first impression. His opinion focused on the first Judiciary Act's jurisdictional grant, which he argued should be interpreted in light of the common law. Finding no rights of actions against Kings and focused on the need to shield state treasuries, he concluded that the lawsuit could not go forth. Id. at 429-50. 
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HeinOnline --55 Stan. L. Rev. 1947 Rev. 2002 Rev. -2003 vis private citizens. 148 Given the "equal footing" of all, 149 the concept of dignity had no bearing, for its content implied the very rank hierarchies that the United States had rejected. 150 Justice Wilson also rejected the idea that state sovereignty enabled states to assert dignity as a basis for immunity from suit. For him, dignity remained salient as well, but it was the dignity of the "majesty of the people."' 15 1 As he explained the hierarchy, a "state, useful and valuable as the contrivance is, is the inferior contrivance of man; and from his native dignity derives all its acquired importance." '152 In his opinion, Justice Blair relied on the U.S. Constitution as the "only fountain from which ... [to] draw." 153 Justice Blair described the wording of Article III (with its statement of federal jurisdiction encompassing suits "between a State and Citizens of another State"' 154 ) as reflecting the "dignity of a State" by naming states first in that listing. 155 But, given the express constitutional provision for jurisdiction over cases brought by states and that, once in litigation, a judgment could run against either a plaintiff or a defendant, Justice Blair concluded that a lawsuit in federal court against a state did not undermine respect for states.
156
As is familiar, Chisholm's holding was overturned by the enactment of the Eleventh Amendment, whose text precludes federal courts from exercising at least some forms of jurisdiction over a lawsuit filed by a citizen of one state against another state. 157 Immunity law has been the subject of sustained historical investigation and debate, with disagreements about both English practices and state and federal decisions permitting remedies against government. Some argue that protection of states from suits was not understood until recently to be an artifact of constitutional law and that forms of redress against states and their officials were available. 158 Depending on the interpretation of the Eleventh Amendment to which one subscribes, what has been precluded-either by the Eleventh Amendment, the Tenth, the constitutional structure and history, or the common law-varies. For some, all the Eleventh Amendment did as a matter of constitutional law was to prohibit federal courts from exercising jurisdiction based on diversity, but federal courts could entertain lawsuits against states if predicated on a federal question. 162 This approach understands the original 1789 Constitution as subjecting states to suit through its creation of federal power in Article I and elsewhere. 163 Within this framework, federal judges may, as a jurisprudential matter, decline to award certain forms of remedies against states. Immunity becomes a common law abstention doctrine, subject to congressional override. 164 For others, the Eleventh Amendment constitutionalizes a broader immunity from suit for states. 165 For yet others, the Eleventh Amendment restores states' preexisting and constitutional immunity, limited only when Congress acts pursuant to post-Civil War amendments, and/or specifically through the Fourteenth Amendment, and when doing so, has a sufficient record upon which to proceed and shapes a remedy proportionate to the problems of state misconduct. 166 167. 123 U.S. 443, 505 (1887). Rufus Ayers, the Attorney General of Virginia, was involved in a complex dispute about whether Virginia coupons, purchased in London's markets, could be used to pay taxes. In re Ayers also exemplifies another aspect of immunity law-when a lawsuit can be brought against government officials as contrasted to the state itself. See, e.g., Ex parte Young, 209 U.S. 123 (1908) (permitting an injunction
The very object and purpose of the eleventh amendment were to prevent the indignity of subjecting a state to the coercive process of judicial tribunals at the instance of private parties. It was thought to be neither becoming nor convenient that the several states of the Union, invested with that large residuum of sovereignty which had not been delegated to the United States, should be summoned as defendants to answer to complaints of private persons .... 168
The Court continued that the purpose of a "constitutional exemption" required that the Eleventh Amendment be construed "not literally and too narrowly, but fairly, and with such breadth and largeness.., to accomplish" its purpose. The goal was not to subject states "in the administration of their public affairs" to judicial oversight. 1 69 Here, the distinction between immunity and remedy comes back into play, for judges could decline to "interfere" with states' public affairs or decisions without exempting states from explaining the basis for decisions made. For much of the twentieth century, the debate about state immunity did not focus on the concept of dignity.1 70 Rather, over decades during which the law generally moved toward expanding the remedial obligations of governments, the struggle was about what forms of remedies (damages, injunctions, declaratory relief, described as prospective or retrospective, and whether and how to draw such lines 17 1 ) against which officials or entities 172 were appropriate.1 73 But, under the current majority's approach to lawsuits against states, dignity has returned as a source of an expanding understanding of states' sovereign immunity. 174 As others have also noted, the invocation of dignity, framed in part by the 1887 discussion in Ayers (which has been invoked repeatedly175) requires exploration. 1 76 What is the nature of the affront? Why does "subjecting a state to the coercive process of judicial tribunals at the instance of private parties" constitute an "indignity"? 177 The current majority has argued that dignity "inher[es]" in the status of being sovereign, 178 and that while states lacked the "full authority of sovereignty," they retained the "dignity... of sovereignty."1 79 When we place this claim within our context of role-dignity and test it to learn how immunizing a state from accounting for its actions enables it to function, we find it wanting.
First, even when this nation was new, members of the Supreme Court saw the problem of elevating a state's interest in dignity over individual rights, which, in that era, focused on rights to protect property. 180 Second, when federal judges did bow to state interests, judges did so sometimes out of fear that state defendants would not comply with court mandates and, moreover, that the executive would not use its political capital to enforce those orders. 18 1
In this sense, the dignity at stake was that of the judges. 182 In contrast, when the United States brought suit against states, the authority of the executive existed to augment the power of judges. Today, however, the federation of the United States is firmly in place, in part through a Civil War, constitutional amendments, and disputes in which federal enforcement powers triumphed. Noncompliance with court orders remains a problem in litigation (with failures by parents to pay child support 176. See Caminker, supra note 19, at 83-84 (arguing that the turn to dignity ought not to be dismissed without exploration of its import); Meltzer, supra note 170, at 1038-41 (same).
177. In re Ayers, 123 U.S. 443, 505 (1887). 178. Alden, 527 U.S. at 714. 179. Id. at 715. Evan Caminker expanded on this approach by distinguishing an anthropomorphism to which he objected from a state's "expressive" interest in being understood as authoritative. Finding such concern legitimate, Caminker ultimately rejected it as a basis for immunity. See Caminker, supra note 19, at 85-86 (describing state expressive interests in protecting their dignity as a means of affirming "the fundamental structural commitments embedded in our constitutional system of governance matters for its own sake, not as a means to achieving some other end"). orders as an oft-cited example' 83 ), but the judiciary has less reason to fear rebellion from state officials and more reason to expect support for its judgments from the executive branch.
Third, and illustrative of this transformation, twentieth century statutory law is replete with enactments undermining the view that immunity from suit is necessary to protect either state or federal governments from losing the ability to accomplish their jobs. At the national level, Congress has repeatedly waived its own immunity from suit. The Federal Torts Claims Act, 184 188 Additional evidence of the lack of a relationship between immunity from suit and the power to govern comes from the fact that under U.S. law, municipalities and local governments do not enjoy that
protection. Yet they remain important venues of lawmaking.
Moreover, through both adjudication and legislation, U.S. law has also limited the immunity from suit of foreign governments in this country's courts. The enactment of the Foreign Sovereign Immunities Act in the 1970s189 required foreign governments to respond to certain kinds of claims, while immunizing them from others. 190 Turning to trends in other countries, Fourth, twentieth century political theory also undercuts the propriety of linking dignity with immunity. Dignity is inevitably about status, and once "degrading hierarchies" gave way to equality in constitutional law, 192 status relations had to be revised. Litigation is itself a useful way to express the changes that have occurred. By transforming persons and institutions into "plaintiffs" and "defendants," litigation confers some degree of equivalency, for, as Justice Blair explained long ago, whether bringing or defending litigation, one can win or lose. 193 But, as Evan Caminker has explained, the recent sovereign immunity jurisprudence can be understood as the Court's expression of the message that "states have the dignified status of coequal sovereigns" with each other and with the federal government, 194 but not with human beings.
In light of twentieth century legal commitments to human dignity that entail reconceiving sovereignty, ranking the dignity of states above that of individuals cannot be tolerated. 195 Just as we see the form of dignity claimed by nobility to be oppressive in its exclusivity, so is a dignity claimed by states to exempt themselves from accounting for their actions antithetical to the dignity of persons. Indeed, while criminal acts can be destructive of governments' role-dignity by disrupting the social order, instituting civil litigation and thus using government-created mechanisms for disputing is expressive of the role-dignity of governments-confirming governmental power by seeking an accounting of its use.
D. Protecting Sovereignty Without Immunity from Suit
But to require accountability does not necessitate ignoring the anxiety of governments or peoples about their status. Respect for role-dignity can be accomplished by a variety of methods. Permitting litigation to proceed does not, for example, demand that all forms of remedies be made available. Special rules-developed through statutes, treaties, and common law interpretationcan recognize competing demands upon governments that may limit their obligations to spend from their treasuries or to provide other remedies. Further, legal systems can decide that, because of the demands of a role, states or other institutional defendants can be permitted to defer their explanations of behavior.
For single trial level judge) were required to decide the matter. 199 Reliance on the Supreme Court is another option. As Alexander Hamilton explained, "[i]n cases in which a state might happen to be a party, it would ill suit its dignity to be turned over to an inferior tribunal." 200 In short, states-as well as government officials-can make a variety of demands on courts to be responsive to the obligations of governance that require tailoring procedures to meet particular circumstances. But they ought not to be able to be fully excused from any and all forms of accountability. This proposition holds for the marginal and aspiring state as well as the fully empowered state. Whether the Santa Clara Pueblo, 2 0 1 the State of South Carolina, or the United States, institutions have an obligation to appear (again, subject to appropriate time, place, and manner limitations) to explain their conduct. Moreover, rather than conceiving of the fact of accounting as a diminution in authority, we should understand that exchange as itself as a mark of status, that an institution has the power both to impose harm and has the global obligation to explain the lawfulness of its actions.
What about anxiety over governmental power, and specifically the concerns of states within the United States or of indigenous peoples, both seeking recognition that they hold governance powers and both fearing encroachment on their authority? It is plausible but, in our view, unpersuasive, to see states within this Union as entities vulnerable to extinction through nationalization. 202 Rather, despite nationalizing trends, states have a remarkable durability, 203 saliency, and popularity. 204 The relationship of states to each other, as well as to the national government, has not been static over the centuries, 205 but states have created and maintained significant authority. (Indeed, some commentators argue that localities have a built-in utility that the nation state lacks. Given the importance of local conditions and the power of global markets, it is the nation that is at risk of demise. 20 6 ) First Nations have yet to obtain the level of protection, in texts and practices, accorded to states. But immunity is only one of many mechanisms to protect state interests, and one that has become obsolete-given the development of an appreciation of the dignity of all humans.
Our argument against immunity does not ignore the expressive interests of states and peoples in being understood as holding a distinct and important form of authority. Nor does it preclude such institutions from using the language of role-dignity when faced with focused efforts by powerful nations to impose norms and mores on groups viewed as having lesser status. Rather, we urge exploring means aside from immunity to create or to enable forms of sovereignty.
The United States is a federation concerned about preserving the authority of states. Several legal doctrines have developed to help ensure that the power of states to govern remains, despite pressures toward nationalization. One oftcited example is the contemporary rule prohibiting Congress from "commandeering" state officials to do certain tasks. 2 0 7 Another is the doctrine of "equal footing," which emerged in the United States when the national government sought to impose certain conditions on territories, seeking to enter the union as states. As Eric Biber has documented in his monograph The Price of Admission, 20 8 the United States frequently made demands of assimilation on states, as Congress sought to expand federal power and to homogenize a population. "Of the thirty-seven states admitted to the Union since the adoption of the Constitution (plus the eleven Southern states readmitted after the Civil War), almost all of them had some sort of condition imposed. '20 9 While some of those pressures were asserted to insist on the rights of African Americans, 210 others were aimed at altering practices of religion and the use of languages other than English.
enter "the Union with badges of dishonour and incompetency never before put upon a commonwealth. '2 12 After admission, Oklahoma passed a law moving its capital from Guthrie to Oklahoma City. In Coyle v. Smith, 2 13 the Supreme Court held the condition unenforceable because the newly admitted state had not been placed on an "equal footing" with the other states. Given the freedom other states enjoyed to decide their capitals, Congress could not so limit Oklahoma. As the Court explained, "'[tihis Union' was and is a union of states, equal in power, dignity, and authority, each competent to exert that residuum of sovereignty not delegated to the United States by the Constitution itself." '2 14 As Coyle illustrates, a central tenet of federalism in the United States insists that laws be applied uniformly throughout the country and no state be singled out for distinctive and disabling treatment.
The doctrine of equal footing works in the United States to create power of particular kinds for states. Some commentators argue that forms of equality across states that entail equal representation in the Senate despite population disparities harm individual rights of representation. 2 15 Others complain that states are insufficiently protected in Congress, thereby making Supreme Court intervention both appropriate and necessary. 2 16 Other federations expressly provide for nonuniform treatment of the subparts within, 2 17 and other federations "commandeer" their subdivisions as a method to imbue them with authority and to diminish the role of national officials.
18
Our point is not to decide which mechanism is better but rather to illustrate the variety of structural legal doctrines and practices that are available to shore up the role-dignity of governments. Whether by insisting on the sameness of subdivisions or acknowledging their differences, whether prohibiting or permitting commandeering of functions, and whether through laws, party politics, or other practices, 219 role-dignity of institutions can be protected without creating immunity doctrines that shield governments from responding, through formalized modes of discourse, to charges about their misbehavior.
IV. THE MIGRATION OF INTERNAL TO EXTERNAL SOVEREIGNTY
What do these developments linking the language of dignity have to do with external sovereignty and hence with international affairs and transnational norms? We began by clarifying the forms of sovereignty within U.S. parlance-internal sovereignty focused on the authority of states and tribes, and external sovereignty, focused on U.S. powers vis-A-vis countries outside our borders.
A feature, however, of sovereignty talk within the United States is the relationship between the two discourses. Once the language of dignity becomes associated with state sovereignty, it is likely to migrate to general sovereignty discussions. Return to the opening examples of dignitary claims made in 2002 by the Supreme Court's majority on behalf of state sovereign immunity. The argument was that dignity was an attribute of sovereignty itself, not of state sovereignty alone.
220
Ought the United States be engaged in insisting upon an understanding of itself as a dignity holder? And what prompts a renewed focus on the dignity of states within the United States? The United States Supreme Court could expand the scope of states' immunity without relying on the claim that lawsuits are affronts to the dignity of states. But a more powerful doctrine of state sovereignty has, historically, been deployed to serve as a constraint on the scope of the international agreements made by the United States. Moreover, given the conceptual links between dignity, autonomy, and the imposition of boundaries on those interacting with the dignified person or institution, using the term dignity helps to enshrine an image of a sovereign as bounded, selfdirected, and not required to engage in certain forms of relational exchanges. The reemergence of dignity as a feature of sovereignty discourse in the United States comes at a time when efforts are underway to create new transnational institutions. For us, the stress on sovereignty within is related to the pressures on sovereignty from without. Soon after the adoption of the Universal Declaration on Human Rights, isolationists within the United States turned to state sovereignty as a reason why the United States could not participate in a variety of international accords. Senator John Bricker proposed a constitutional amendment to limit federal treaty power.
22 1 According to one commentator, Bricker wanted to ensure that international agreements would not lead to interference by the United Nations in domestic affairs, nor to social and economic policies more liberal than those in the United States, nor serve to undermine the authority of states over such issues.
2 22 Indeed, throughout the twentieth century, state sovereignty has been used as a defense against laws generated in cooperation with other countries.
23
The terms under which the United States ascribed to some international conventions are illustrative of the effects of internal sovereignty on external sovereignty. Many countries agree to join various conventions but with caveats, termed reservations, understandings, and declarations (RUDs). 224 The United States has often added RUDs that invoke federalism as a limiting premise, invoking internal commitment to state rights to preclude certain forms of international commitments. 225 Thus, by shoring up state identity through reliance and expansion of the concept of states as bearers of dignity, isolationists gain another basis upon which to argue against various transnational efforts, such as joining in the International Criminal Court or in conventions committed to equality, such as CEDAW. 
").
222. See DUANE TANNEBAUM, THE BRICKER AMENDMENT CONTROVERSY (1988) human rights treaties of the United Nations. 226 That report, How the U.N. Conventions on Women's and Children's Rights Undermine Family, Religion, and Sovereignty, argued that conventions such as CEDAW promote a "radical restructuring of society" at odds with American values. 227 Readers learn that the United Nations has come under the domination of a "powerful feministsocialist alliance that has worked deliberately" to undermine family values. 228 The report called on Congress to rebuff the attack on the nation's sovereignty by refusing to give commitments and resources to various programs and conventions of the United Nations.
229
This stress on autonomous sovereignty is, however, painfully at odds with the demands of twenty-first century governance. What the twentieth century accomplished is a new understanding of the dignity of individuals and of groups, as well as a revised vision of the appropriate scope of the sovereignty of governments.
Being accountable is as central a tenet of legitimate governments as dignity is for persons. Holding countries to the requirements of the rule of law is a key facet of constitutional governance, committed to placing boundaries on the power of the state. As today's political theorists debate the plausibility of the nation state itself 230 and the viability of the concept of national citizenship, 23 1 the focus of a great nation's politics ought to be on how to shift the practices and laws of the nation state such that it can secure the safety and freedom of people within and without its borders and share in the cooperative relational process of responding to a globalized economy.
V. REAPPRAISING ROLE-DIGNITY
The invocation of dignity in relationship to sovereignty proves helpful in identifying the import of efforts to enhance state sovereignty. Because over the past two centuries, dignity has gained legal recognition as an attribute not only of monarchs and entities but also of all persons, discussions of dignity enrich an understanding of the depth and nature of an injury, marking a diminution in status atop other harms inflicted. Precisely because of the aura of insult, speaking of dignity is especially useful for persons or peoples whose status and political authority is in question.
The context of an assertion of dignity for institutions is thus central to our analysis. A contextual inquiry into the utility of role-dignity as an attribute of nation states suggests that, while marginal peoples may seek to invoke it in response to their need for status, powerful nations ought to be leery of generating a discourse of dignity. This analysis must also be dynamic, for the power of nations and of peoples change over time. In the eighteenth and nineteenth centuries, the United States may have appropriately turned to roledignity to stake its place on the world stage. Its own government structuresfrom the House of Representatives to courts to states-were in need of recognition as authoritative institutions.
Further, both marginal and powerful nations can suffer injuries to their ability to govern and to secure safety for those within their territories. This sense of injury is currently particularly acute in the United States, which unlike many other countries, has only recently experienced a terrorist attack on its people on its own territory. 232 But to infuse the harms with an additional concept of a status insult-captured by the term dignity-is neither needed nor helpful for powerful governments. Such nations already have role-dignity in the eyes of the world. While they may be fearful of intrusion, understanding such aggression as an injury to status in addition to a material injury is a mechanism for stirring passionate opposition to perceived threats. The United States is seen by some as the sole superpower and admitted by all to be an astonishingly powerful member of the world community. The United States currently serves as an example of a powerful nation with too little understanding of the need for cooperative, transnational work. 233 Shoring up its own sense of autonomy and authority through the rhetoric of dignity makes less likely its willingness to engage in relational interactions in which it selfconsciously does not exercise all the potential power it has.
And for all states, powerful or marginal, being called to account is not an indignity. Given twentieth century understandings of the dignity of persons and of the dialogic obligations of states, no institution ought to be able to object to having to make arguments (at some time and in appropriate places) about 232. The anxiety can be found in many commentaries and in court decisions, written after September 11. One example is a ruling on closing court proceedings. A panel in one circuit held that a blanket closing of deportation hearings violated the First Amendment principle of open democracy. See Detroit Free Press v. Ashcroft, 303 F.3d 681, 686 (6th Cir. 2002). In another circuit, a majority on a panel upheld the closing by explaining that September 1 Ith's "unprecedented mass-slaughter of American citizens on American soil inevitably forced the government to take security measures that infringed on some rights and privileges. But these do not themselves represent real threats to democracy. A real threat could arise, however, should the government fail in its mission to prevent another September 11 th." See N. Jersey Media Group, Inc. v. Ashcroft, 308 F.3d 198, 220-21 (3d Cir. 2002).
233. As a result, the United States has the power and ability to shape the terms of certain international treaties, even while refusing to sign or participate in them. An example is the United States's refusal to ratify the Rome Statute establishing the International Criminal Court, while being able to obtain an agreement from the European Union countries to exempt American soldiers and government officials from prosecution in the new court once it is established. 
